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Ñòàòòÿ ïðèñâÿ÷åíà äîñë³äæåííþ îêðåìèõ ïðàâîâèõ ïðîáëåì â³ò÷èçíÿíî¿
òåîð³¿ òà ïðàêòèêè ùîäî âèçíàííÿ ïîêàçàíü ç ÷óæèõ ñë³â äîêàçîì ó êðèì³íàëüíîìó
ïðîâàäæåíí³. Óñòàíîâëåíî, ùî â ÊÏÊ Óêðà¿íè íå âèçíà÷åíî êîëî îñ³á, ÿê³ ìîæóòü
íàäàâàòè òàê³ ïîêàçàííÿ; íåäîñêîíàëèì º ïåðåë³ê âèïàäê³â, ÿê³ óíåìîæëèâëþþòü
äîïèò ïåðøîäæåðåëà ³íôîðìàö³¿ òîùî. Ñôîðìóëüîâàíî îá´ðóíòîâàí³ ïðîïîçèö³¿
ç óäîñêîíàëåííÿ êðèì³íàëüíîãî ïðîöåñóàëüíîãî çàêîíîäàâñòâà ùîäî ïèòàíü
âèçíàííÿ ïîêàçàíü ç ÷óæèõ ñë³â äîêàçîì ó êðèì³íàëüíîìó ïðîâàäæåíí³.

Êëþ÷îâ³ ñëîâà: ïîêàçàííÿ ç ÷óæèõ ñë³â, äîïóñòèì³ñòü, âèêëþ÷í³ âèïàäêè,
äîïèò îñîáè, ñâ³äîê.

Íà ñüîãîäí³ â Óêðà¿í³ ó ïðàâîçàñòîñîâí³é ïðàêòèö³ îðãàí³â äîñóäîâîãî ðîçñë³-
äóâàííÿ òà ñóä³â äåäàë³ ÷àñò³øå âèêîðèñòîâóþòüñÿ ïîêàçàííÿ ç ÷óæèõ ñë³â ÿê ïðî-
öåñóàëüíå äæåðåëî äîêàç³â. ̄ õ âèêîðèñòàííÿ ó êðèì³íàëüíîìó ïðîâàäæåíí³ íàáóâàº
îñîáëèâîãî çíà÷åííÿ â òèõ âèïàäêàõ, êîëè íåìîæëèâî äîïèòàòè îñîáó, ÿêà íàäàëà
ïåðâèíí³ ïîÿñíåííÿ. Ïðîòå íåäîñêîíàë³ñòü ïîðÿäêó âèêîðèñòàííÿ ïîêàçàíü ç
÷óæèõ ñë³â ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ òà ðîçãëÿäó ñïðàâè â ñóä³ âèêëèêàº
íèçêó ïðîáëåìíèõ ïèòàíü, ÿê³ ïîòðåáóþòü âèð³øåííÿ. Çîêðåìà, äî íèõ ñë³ä
â³äíåñòè: ñóïåðå÷ëèâ³ñòü ïîëîæåííÿ ùîäî âèçíàííÿ äîïóñòèìèì äîêàçîì ïîêàçàííÿ
ç ÷óæèõ ñë³â íåçàëåæíî â³ä ìîæëèâîñò³ äîïèòàòè îñîáó, ÿêà íàäàëà ïåðâèíí³
ïîÿñíåííÿ; íåâèçíà÷åí³ñòü êîëà îñ³á, ÿê³ ìîæóòü íàäàâàòè òàê³ ïîêàçàííÿ;
íåäîñêîíàë³ñòü ïåðåë³êó âèïàäê³â, ÿê³ óíåìîæëèâëþþòü äîïèò ïåðøîäæåðåëà
³íôîðìàö³¿ òîùî. Çàçíà÷åíå çóìîâëþº àêòóàëüí³ñòü íàøî¿ ñòàòò³.

Îêðåìèìè ïèòàííÿìè äîïóñòèìîñò³ ïîêàçàíü ³ç ÷óæèõ ñë³â ÿê ïðîöåñóàëüíîãî
äæåðåëà äîêàç³â ó êðèì³íàëüíîìó ïðîöåñ³ Óêðà¿íè çàéìàëèñÿ òàê³ â÷åí³: Â.Ã. Ãîí-
÷àðåíêî, Ã.Ô. Ãîðñüêèé, Þ.Ì. Ãðîøåâèé, Â.Â. Êîðîëü, Ã.Ð. Êðåò, Ì.Ì. Ìèõåºíêî,
Ì.À. Ïîãîðåöüêèé, Â.Ì. Òåðòèøíèê, Â. Ëóøï³ºíêî, À.Â. Ïàíîâà, Î. Ïåðåâåðçà,
Ò. Ñàäîâà, Í. Ñê³äàí, Î. Òî÷èëîâñüêèé òà ³íø³. Ïðîòå íåçâàæàþ÷è íà âíåñîê
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çàçíà÷åíèõ íàóêîâö³â ó äîñë³äæåííÿ ö³º¿ ïðîáëåìàòèêè, íèí³ çàëèøàºòüñÿ íåâèð³-
øåíèìè íèçêà âàæëèâèõ òåîðåòè÷íèõ ³ ïðàêòè÷íèõ ïðîáëåì ³íñòèòóòó ïîêàçàíü
ç ÷óæèõ ñë³â.

Ìåòîþ ñòàòò³ º äîñë³äæåííÿ ïðîáëåìíèõ ïèòàíü ùîäî âèçíàííÿ ïîêàçàíü ç
÷óæèõ ñë³â äîêàçîì ó êðèì³íàëüíîìó ïðîâàäæåíí³ ç óðàõóâàííÿì ñë³ä÷î¿ òà ñó-
äîâî¿ ïðàêòèêè.

ªâðî³íòåãðàö³éí³ ïðîöåñè â Óêðà¿í³ çóìîâëþþòü íåîáõ³äí³ñòü íàáëèæåííÿ
â³ò÷èçíÿíî¿ ïðàâîâî¿ ñèñòåìè äî ïîçèòèâíî¿ ïðàêòèêè êðà¿í – ÷ëåí³â ªÑ ùîäî
çàõèñòó ïðàâ ³ ñâîáîä ëþäèíè, çîêðåìà ó êðèì³íàëüíîìó ñóäî÷èíñòâ³. Öå âèìàãàº
â³ä çàêîíîäàâöÿ ñòâîðåííÿ òàêîãî ïðàâîâîãî ìåõàí³çìó, ÿêèé, ç îäíîãî áîêó, çà-
áåçïå÷èòü ïðàêòè÷íå âèêîðèñòàííÿ ïîêàçàíü ç ÷óæèõ ñë³â ó êðèì³íàëüíîìó ïðî-
âàäæåíí³ ³ç äîòðèìàííÿì âèìîã íàëåæíîñò³ òà äîïóñòèìîñò³, à ç ³íøîãî –
ãàðàíòóâàòèìå çàõèñò ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â îñîáè â³ä çëîâæèâàíü ç
áîêó ïðàâîîõîðîííèõ îðãàí³â òà ñóäó.

Â³äïîâ³äàþ÷è íà âèêëèêè ñüîãîäåííÿ, çàêîíîäàâåöü ó Êðèì³íàëüíîìó ïðî-
öåñóàëüíîìó êîäåêñ³ Óêðà¿íè (äàë³ – ÊÏÊ) â ñòàòò³ 97 ÊÏÊ Óêðà¿íè, ïåðåäáà÷èâ
ìîæëèâ³ñòü âèçíàííÿ ïîêàçàíü ç ÷óæèõ ñë³â äîïóñòèìèì äîêàçîì ó êðèì³íàëüíîìó
ïðîâàäæåíí³. Âîäíî÷àñ á³ëüø³ñòü ñïåö³àë³ñò³â ó ãàëóç³ ïðàâà äî çàçíà÷åíî¿ ñòàòò³
ñòàâëÿòüñÿ êðèòè÷íî, àäæå ââàæàþòü, ùî âèêîðèñòàííÿ ÷óòîê, ÿêèìè ìîæóòü
áóòè ïîêàçàííÿ ç ÷óæèõ ñë³â, º íåïðèïóñòèìèì ïðè ðîçñë³äóâàíí³ çëî÷èí³â, îñ-
ê³ëüêè îáâèíóâà÷åííÿ ìàº ́ ðóíòóâàòèñÿ íà äîêàçàõ, äîñòîâ³ðí³ñòü ÿêèõ ìîæëèâî
ïåðåâ³ðèòè. Êð³ì òîãî, âêàçóºòüñÿ íà ñêëàäí³ñòü ðîçìåæóâàííÿ “çàâ³äîìî” íåïðàâ-
äèâèõ ïîêàçàíü ç ÷óæèõ ñë³â ³ ïîìèëêîâèõ ïîêàçàíü ³ç ÷óæèõ ñë³â ó êîíòåêñò³
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ñâ³äê³â, ïîòåðï³ëèõ çà äà÷ó çàâ³äîìî íåïðàâäèâèõ
ïîêàçàíü ó êðèì³íàëüíîìó çàêîíîäàâñòâ³. Öå îáóìîâëåíî òèì, ùî óìîâîþ êðè-
ì³íàëüíî¿ â³äïîâ³äàëüíîñò³ º ñàìå “çàâ³äîì³ñòü”, òîáòî îá³çíàí³ñòü ñâ³äêà ç òèì,
ùî ïîâ³äîìëåí³ íèì â³äîìîñò³ º íåäîñòîâ³ðíèìè. Ó ðàç³ ïîêàçàíü ç ÷óæèõ ñë³â
äîâåñòè öþ îçíàêó êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ íåìîæëèâî, òîìó ùî í³õòî íå
ìîæå äîñòåìåííî çíàòè, ÷è ïðàâäèâîþ º òàêà ³íôîðìàö³ÿ [1]. Ó çâ’ÿçêó ç öèì,
ãîëîâíîþ òàêòè÷íîþ ïðîáëåìîþ ïðè äîïèò³ ö³º¿ êàòåãîð³¿ îñ³á º âèá³ð êîíêðåòíèõ
ïðèéîì³â äîïèòó, ÿêèìè ìîæëèâî ðîçìåæóâàòè ïîìèëêîâ³ñòü òà çà â³äîì³ñòü ïå-
ðåêðó÷óâàííÿ ôàêò³â ó òàêèõ ïîêàçàííÿõ, ÿêå äîñÿãàºòüñÿ: àíàë³çîì íåñóïåðå÷ëè-
âîñò³ ñàìèõ ïîêàçàíü ó õîä³ äîïèòó, ïîñòàíîâêîþ óòî÷íþþ÷èõ ïèòàíü, ïðåä’ÿâëåííÿì
äîêàç³â, ïðîâåäåííÿì ³íøèõ ñë³ä÷èõ ä³é [2, ñ. 230].

Íåçâàæàþ÷è íà òðóäíîù³, ÿê³ âèíèêàþòü ï³ä ÷àñ âèêîðèñòàííÿ ïîêàçàíü ç
÷óæèõ ñë³â, ó äåÿêèõ âèïàäêàõ, ÿê âèíÿòîê, ïðîñòî íå ìîæíà îá³éòèñÿ áåç ïî-
êàçàíü ³ç ÷óæèõ ñë³â. Çíà÷èì³ñòü òàêîãî äîêàçó íàäàº äîäàòêîâó ³ ºäèíó ìîæëèâ³ñòü
ñóäó âñòàíîâèòè ³ñòîòí³ îáñòàâèíè äëÿ êðèì³íàëüíîãî ïðîâàäæåííÿ. Ó çâ’ÿçêó ç
öèì, ââàæàºìî çà äîö³ëüíå é ìîæëèâå ³ñíóâàííÿ ³íñòèòóòó ïîêàçàíü ç ÷óæèõ ñë³â
ç éîãî äîîïðàöþâàííÿì é óäîñêîíàëåííÿì.

Íàñàìïåðåä ïîòðåáóº âäîñêîíàëåííÿ ÷àñòèíà äðóãà ñòàòò³ 97 ÊÏÊ, ó ÿê³é
çàçíà÷åíî, ùî ñóä ìàº ïðàâî âèçíàòè äîïóñòèìèì äîêàçîì ïîêàçàííÿ ç ÷óæèõ ñë³â
íåçàëåæíî â³ä ìîæëèâîñò³ äîïèòàòè îñîáó, ÿêà íàäàëà ïåðâèíí³ ïîÿñíåííÿ. Òàêå
ôîðìóëþâàííÿ ñòàòò³ ñïðèÿº òîìó, ùî îêðåì³ ñóäè âèçíàþòü äîïóñòèìèìè äîêàçàìè
³ âèêîðèñòîâóþòü ó ñóäîâèõ ð³øåííÿõ ïîêàçàííÿ ç ÷óæèõ ñë³â ðàçîì ³ç ïîêàçàííÿìè
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îñ³á, ÿê³ íàäàâàëè ïåðâèíí³ ïîêàçàííÿ. Ïðèêëàäîì òîìó º âèðîê Íîâîêàõîâñüêîãî
ì³ñüêîãî ñóäó Õåðñîíñüêî¿ îáëàñò³  â³ä 28.01.2019 ó ñïðàâ³ ¹ 661/150/18, ÿêèé
íàäàâ îö³íêó ïîêàçàííÿì ÎÑÎÁÀ_7, ÎÑÎÁÀ_8, ÎÑÎÁÀ_9, ÎÑÎÁÀ_4 òà ÎÑÎ-
ÁÀ_3, ÿê³, â³äïîâ³äíî äî âèòÿãó ç ðîçñòàíîâêè íàðÿä³â Íîâîêàõîâñüêîãî ÂÏ ÃÓÍÏ
â Õåðñîíñüê³é îáëàñò³, íà 05.11.2017 çä³éñíþâàëè ÷åðãóâàííÿ ç 08 ãîä. 00 õâ.
05.11.2017 äî 08 ãîä. 00 õâ. 06.11.2017. Ó âèðîêó ñóä âêàçàâ, ùî ñâ³äîê ÎÑÎÁÀ_9
ïîÿñíèâ, ùî â³í º îïåðóïîâíîâàæåíèì â³ää³ëåííÿ êàðíîãî ðîçøóêó Íîâîêàõîâñü-
êîãî ÂÏ ÃÓÍÏ â Õåðñîíñüê³é îáëàñò³ ó ñêëàä³ ñë³ä÷î-îïåðàòèâíî¿ ãðóïè. Áëèçüêî
îï³âíî÷³ 05.11.2017, ï³ä ÷àñ çä³éñíåííÿ ñë³ä÷î-îïåðàòèâíîþ ãðóïîþ îãëÿäó ì³ñöÿ
ïîä³¿, íà ìîá³ëüíèé òåëåôîí ÎÑÎÁÀ_7 çàòåëåôîíóâàëè ÎÑÎÁÀ_3 òà ÎÑÎÁÀ_4
³ ïîâ³äîìèëè ïðî õóë³ãàíñüê³ ä³¿ íåâ³äîìèõ. Ïðè¿õàâøè íà äîïîìîãó, ïîáà÷èëè
ïðàö³âíèê³â ïîë³ö³¿ ÎÑÎÁÀ_3 òà ÎÑÎÁÀ_4 á³ëÿ àâòîìîá³ëÿ ÂÀÇ-2110, ëîáîâå
ñêëî òà ôàðà ÿêîãî áóëè ðîçáèò³. ÎÑÎÁÀ_3 ïîâ³äîìèâ, ùî îáâèíóâà÷åíèé ÎÑÎ-
ÁÀ_1 çàìàõóâàâñÿ ïëÿøêîþ â³ä ïèâà, ÿêîþ ðîçáèâ ôàðó. Ï³ñëÿ îãëÿäó âîíè ðà-
çîì çàòðèìàëè ÎÑÎÁÀ_1 òà ÎÑÎÁÀ_2, ÿê³ ïåðåáóâàëè ó ñòàí³ àëêîãîëüíîãî
ñï’ÿí³ííÿ. Ïðàö³âíèêè ïîë³ö³¿ ÎÑÎÁÀ_8 òà ÎÑÎÁÀ_7 â ñóäîâîìó çàñ³äàíí³
íàäàëè àíàëîã³÷í³ ÎÑÎÁÀ_9 ïîêàçàííÿ, ï³äòâåðäèâøè, ùî ç³ ñë³â ïðàö³âíèêà
ïîë³ö³¿ ÎÑÎÁÀ_3 ¿ì ñòàëî â³äîìî ïðî ïîøêîäæåííÿ ÎÑÎÁÀ_1 ôàðè, à ÎÑÎÁÀ_2 –
ëîáîâîãî ñêëà ñëóæáîâîãî àâòîìîá³ëÿ ï³ä ÷àñ õóë³ãàíñüêèõ ä³é. Âèçíàâøè ïîêàçàííÿ
ÎÑÎÁÀ_9, ÎÑÎÁÀ_8 òà ÎÑÎÁÀ_7 äîïóñòèìèìè äîêàçàìè, ñóä âèêîðèñòàâ ¿õ ó
âêàçàíîìó âèðîêó [3].

Ïðîòå ïðè ìîæëèâîñò³ îòðèìàííÿ ïðÿìîãî äîêàçó – ïîêàçàíü îñîáè, ÿêà
íàäàëà ïåðâèíí³ ïîÿñíåííÿ, âèçíàâàòè ïîêàçàííÿ ç ÷óæèõ ñë³â äîêàçîì ³ âèêîðè-
ñòîâóâàòè ¿õ â ñóäîâèõ ð³øåííÿõ íåäîö³ëüíî. Öå çóìîâëåíî òèì, ùî ñóä ïðè
ïðèéíÿòò³ ð³øåííÿ, â ïåðøó ÷åðãó, ïîâèíåí çâåðòàòèñÿ äî ïåðøîäæåðåëà â³äî-
ìîñòåé, ÿê³ ìàþòü çíà÷åííÿ äëÿ êðèì³íàëüíîãî ïðîâàäæåííÿ, à ïîêàçàííÿ ç ÷ó-
æèõ ñë³â º ëèøå ïîõ³äíèì äîêàçîì. Çà ñëóøíèì òâåðäæåííÿì À.Ï. Áóùåíêà,
ÿêùî îñîáà, ÿêà äàâàëà ïåðâèíí³ ïîÿñíåííÿ â ñóä³ äîïèòàíà, òî âèêîðèñòàííÿ
ïîêàçàíü, ùî ïåðåêàçóþòü ¿¿ ïîêàçàííÿ, çà öèì ïðàâèëîì º íåäîïóñòèìèì [4].
Â³äòàê, ïðàâèëüíîþ ñë³ä ââàæàòè ïðàêòèêó òèõ ñóä³â, ÿê³ âèçíàþòü íåäîïóñòèìèìè
äîêàçàìè ïîêàçàííÿ ç ÷óæèõ ñë³â ó ðàç³ ìîæëèâîñò³ âèêëèêàòè ³ äîïèòàòè îñîáó,
ÿêà íàäàëà ïåðâèíí³ ïîÿñíåííÿ.

Íà ïåðåêîíàííÿ Ã.Ð. Êðåò, âèçíàííÿ ïîêàçàíü ç ÷óæèõ ñë³â äîêàçîì ïîâèííî
ïîâ’ÿçóâàòèñÿ ç âèïàäêàìè, êîòð³ óíåìîæëèâëþþòü äîïèò îñîáè, ÿêà íàäàëà
ïåðâèíí³ ïîÿñíåííÿ, ï³ä ÷àñ ñóäîâîãî ðîçãëÿäó ÿê ñâ³äêà, ïîòåðï³ëîãî [5, c. 238].
Äëÿ ïðèéíÿòòÿ ð³øåííÿ ïðî âèêîðèñòàííÿ ïîêàçàíü ç ÷óæèõ ñë³â òà ¿õ äîïóñòèì³ñòü
âèçíà÷àëüíèì º âñòàíîâëåííÿ òîãî, ùî ïåðâèííèé äîêàç óòðà÷åíî àáî îòðèìàòè
éîãî ç îá’ºêòèâíèõ ïðè÷èí íåìîæëèâî [6, ñ. 251].

Îòæå, íà ï³äñòàâ³ çàçíà÷åíîãî âèùå ââàæàºìî, ùî äîïóñòèì³ñòü ïîêàçàíü ç
÷óæèõ ñë³â ÿê äîêàç³â ìàº çàëåæàòè â³ä íåìîæëèâîñò³ äîïèòàòè ïåðøîäæåðåëî
³íôîðìàö³¿. Ó çâ’ÿçêó ç ÷èì òàê³ ïîêàçàííÿ ñë³ä âèçíàâàòè äîïóñòèìèìè äîêàçàìè
³ âèêîðèñòîâóâàòè â ñóäîâèõ ð³øåííÿõ ëèøå ó ðàç³ íåìîæëèâîñò³ ç îá’ºêòèâíèõ
ïðè÷èí äîïèòàòè îñîáó, ÿêà íàäàëà ïåðâèíí³ ïîêàçàííÿ. Ç öüîãî ïðèâîäó ñëóøíîþ
º ïîçèö³ÿ Â.Â. Âàïíÿð÷óêà ïðî äîö³ëüí³ñòü çàì³íèòè â ÷àñòèí³ äðóã³é ñòàòò³ 97
ÊÏÊ Óêðà¿íè ñëîâîñïîëó÷åííÿ “íåçàëåæíî â³ä ìîæëèâîñò³ äîïèòàòè îñîáó, ÿêà
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íàäàëà ïåðâèíí³ ïîÿñíåííÿ” íà ñëîâîñïîëó÷åííÿ “â ðàç³ íåìîæëèâîñò³ äîïèòàòè
îñîáó, ÿêà íàäàëà ïåðâèíí³ ïîÿñíåííÿ” [6, ñ. 251]. Ïîä³ëÿþ÷è äóìêó àâòîðà, ââà-
æàºìî, ùî óñóíåííÿ ïðîòèð³÷ ³ç çàçíà÷åíî¿ ñòàòò³ ñïðèÿòèìóòü âèðîáëåííþ ºäèíîãî
ï³äõîäó ùîäî âèêîðèñòàííÿ ñóäàìè ïîêàçàíü ç ÷óæèõ ñë³â òà âèçíàííÿ ¿õ äîïóñòèìèì
äîêàçîì.

Íàðàç³ º äèñêóñ³éíîþ ÷àñòèíà òðåòÿ ñòàòò³ 97 ÊÏÊ Óêðà¿íè, ó ÿê³é çàêîíî-
äàâåöü ïåðåðàõîâóº âèïàäêè, ó ÿêèõ ñóä ìàº ïðàâî âèçíàâàòè íåìîæëèâèì äîïèò
îñîáè, ÿêà íàäàëà ïåðâèíí³ ïîÿñíåííÿ. Çîêðåìà, öå ñòîñóºòüñÿ ïîëîæåííÿ ùîäî
ïðàâà ñóäó âèçíàòè äîïóñòèìèì äîêàç ïîêàçàííÿ ç ÷óæèõ ñë³â âíàñë³äîê â³äìîâè
îñîáè â³ä íàäàííÿ ïîêàçàíü ó ñóäîâîìó çàñ³äàíí³, íå ï³äêîðÿþ÷èñü âèìîç³ ñóäó.
Íà íàøå ïåðåêîíàííÿ, öå ïîëîæåííÿ ìàº áóòè âèêëþ÷åíî ç ÊÏÊ Óêðà¿íè. Àäæå
ñâ³äêè çîáîâ’ÿçàí³ äàâàòè ïðàâäèâ³ ïîêàçàííÿ ïðî â³äîì³ ¿ì îáñòàâèíè, ùî ï³ä-
ëÿãàþòü äîêàçóâàííþ. Â³äìîâèòèñÿ äàâàòè ïîêàçàííÿ â ñóäîâîìó çàñ³äàíí³ ìàþòü
ïðàâî ëèøå ñâ³äêè, ÿê³ º ÷ëåíàìè ñ³ì’¿ òà áëèçüêèìè ðîäè÷àìè îáâèíóâà÷åíîãî.
×èííèì çàêîíîäàâñòâîì ïåðåäáà÷åí³ â³äïîâ³äí³ çàõîäè âïëèâó íà îñîáó, ÿêà
â³äìîâëÿºòüñÿ äàâàòè ïîêàçàííÿ â ñóäîâîìó çàñ³äàíí³. Çîêðåìà, çà â³äìîâó â³ä
íàäàííÿ ïîêàçàíü ñë³ä÷îìó, ïðîêóðîðó, ñë³ä÷îìó ñóää³ ÷è ñóäó, êð³ì âèïàäê³â,
ïåðåäáà÷åíèõ ÊÏÊ Óêðà¿íè, ñâ³äîê íåñå êðèì³íàëüíó â³äïîâ³äàëüí³ñòü çà ñòàòòåþ
385 Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè [7]. Ó ðàç³ íåÿâêè ñâ³äêà áåç ïîâàæíèõ ïðè-
÷èí ñóäîì ìîæå áóòè çàñòîñîâàíî ïðèâ³ä (ñò. 140–143 ÊÏÊ). ßê áà÷èìî, ó ñóäó
º ìåõàí³çì âïëèâó íà îñîáó, ÿêà â³äìîâëÿºòüñÿ íàäàòè ïîêàçàííÿ â ñóä³. Â³äòàê,
ïóíêò äðóãèé ÷àñòèíè òðåòüî¿ ñòàòò³ 97 ÊÏÊ Óêðà¿íè ïîòðåáóº âèêëþ÷åííÿ.
Êð³ì òîãî, ñë³ä ðîçøèðèòè ïåðåë³ê âèïàäê³â, ó ÿêèõ ñóä ìàº ïðàâî âèçíàâàòè íå-
ìîæëèâèì äîïèò îñîáè, ÿêà íàäàëà ïåðâèíí³ ïîÿñíåííÿ. Äî íèõ ïðîïîíóºòüñÿ
â³äíåñòè íåìîæëèâ³ñòü ç’ÿâèòèñÿ äî ñóäó ³ íàäàòè ïîêàçàííÿ ÷åðåç ñòðàõ ÷è
íåáåçïåêó ¿¿ æèòòþ, çäîðîâ’þ, ñâîáîä³”.

Ùå îäíèì ³ç íåäîë³ê³â â³ò÷èçíÿíîãî ïðàâîâîãî ðåãóëþâàííÿ âèçíàííÿ ïîêà-
çàíü ç ÷óæèõ ñë³â äîïóñòèìèì äîêàçîì â êðèì³íàëüíîìó ïðîâàäæåíí³ º íå÷³òêå
âèçíà÷åííÿ êîëà îñ³á, ÿê³ ìîæóòü äàâàòè ïîêàçàííÿ ³ç ÷óæèõ ñë³â. Çîêðåìà, çàêî-
íîäàâåöü âçàãàë³ íå ïåðåäáà÷èâ í³ÿêèõ îñîáëèâîñòåé ùîäî ïîðÿäêó îòðèìàííÿ
ïîêàçàíü ç ÷óæèõ ñë³â â³ä ìàëîë³òí³õ ÷è íåïîâíîë³òí³õ îñ³á. Ïðè öüîìó ëèøå
âêàçàâ, ùî îñîáàì, ÿê³ íå äîñÿãëè ø³ñòíàäöÿòèð³÷íîãî â³êó, ðîç’ÿñíþºòüñÿ ëèøå
îáîâ’ÿçîê ïðî íåîáõ³äí³ñòü íàäàííÿ ïðàâäèâèõ ïîêàçàíü é âîíè íå ïîïåðåäæàþòüñÿ
ïðî êðèì³íàëüíó â³äïîâ³äàëüí³ñòü çà â³äìîâó â³ä äàâàííÿ ïîêàçàíü ³ çà çàâ³äîìî
íåïðàâäèâ³ ïîêàçàííÿ.

Ó êîíòåêñò³ äîñë³äæóâàíîãî ïèòàííÿ ². ×óïð³êîâà çâåðòàº óâàãó íà òå, ùî òàêà
êàòåãîð³ÿ îñ³á ùå íå ïðîéøëà âñ³õ åòàï³â ñîö³àëüíî¿ ôîðìàö³¿, òà ¿¿ ñâ³òîñïðèéíÿòòÿ
ìîæå áóòè ñïîòâîðåíå ÿê âëàñíèìè óÿâëåííÿìè, òàê ³ çîâí³øí³ìè ñòðàõàìè àáî
³íøèìè ôàêòîðàìè. Â³äòàê âîíà ñòàâèòü ï³ä ñóìí³â ìîæëèâ³ñòü íàäàâàííÿ
ìàëîë³òí³ìè àáî íåïîâíîë³òí³ìè îñîáàìè ïîêàçàíü ç ÷óæèõ ñë³â ³ ïðîïîíóº çàáîðîíèòè
íàäàâàòè ïîêàçàííÿ ç ÷óæèõ ñë³â òàêèìè îñîáàìè. [8, ñ. 9–10]. Ïðîòå òàêà ïîçèö³ÿ
àâòîðêè º ñóïåðå÷ëèâîþ. Ìè ââàæàºìî ìîæëèâèì âèêîðèñòàííÿ ïîêàçàíü ç ÷óæèõ
ñë³â ÿê äîêàç³â, íàäàíèõ ìàëîë³òíüîþ ÷è íåïîâíîë³òíüîþ îñîáàìè.

Ç ìåòîþ óðåãóëþâàííÿ çàçíà÷åíîãî ïèòàííÿ ñë³ä äîïîâíèòè ïåðåë³ê îñ³á,
êîòð³ ìîæóòü íàäàâàòè ïîêàçàííÿ ç ÷óæèõ ñë³â òàêîþ êàòåãîð³ºþ ÿê ìàëîë³òí³ òà
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íåïîâíîë³òí³ îñîáè. Âîäíî÷àñ ïåðåä îòðèìàííÿì òàêèõ ïîêàçàíü ñë³ä÷èé, ä³çíàâà÷,
ïðîêóðîð ÷è ñóääÿ ïîâèíí³ çâåðíóòè óâàãó íà ð³âåíü ðîçóìîâîãî ðîçâèòêó òàêî¿
îñîáè. Ïðè ç’ÿñóâàíí³ ïèòàííÿ, ÷è ìîãëà ìàëîë³òíÿ ÷è íåïîâíîë³òíÿ îñîáà ç óðà-
õóâàííÿì ¿¿ åìîö³éíîãî ñòàíó, ³íäèâ³äóàëüíî-ïñèõîëîã³÷íèõ îñîáëèâîñòåé òà ð³âíÿ
ðîçóìîâîãî ðîçâèòêó ïðàâèëüíî (àäåêâàòíî) ñïðèéìàòè òà óñâ³äîìëþâàòè çíà÷åííÿ
ïî÷óòîãî, íåîáõ³äíî ïðèçíà÷èòè êîìïëåêñíó ïñèõîëîãî-ïñèõ³àòðè÷íó åêñïåðòèçó,
à äëÿ ç’ÿñóâàííÿ ð³âíÿ ðîçâèòêó, ³íøèõ ñîö³àëüíî-ïñèõîëîã³÷íèõ ðèñ îñîáè íåïîâíî-
ë³òíüîãî – ïñèõîëîã³÷íó åêñïåðòèçó. Â³äïîâ³äíèé âèñíîâîê ñïåö³àë³ñòà äîïîìîæå
âñòàíîâèòè çäàòí³ñòü òàêèõ îñ³á ïðàâèëüíî ñïðèéìàòè  îáñòàâèíè, ùî ìàþòü çíà-
÷åííÿ äëÿ êðèì³íàëüíîãî ïðîâàäæåííÿ, ³ äàâàòè ïðî íèõ ïðàâèëüí³ ïîêàçàííÿ.

Òàêîæ âèêëèêàº äèñêóñ³þ ÷àñòèíà ñüîìà ñòàòò³ 97 ÊÏÊ Óêðà¿íè, â ÿê³é
çàçíà÷åíî, ùî â áóäü-ÿêîìó ðàç³ íå ìîæóòü áóòè âèçíàí³ äîïóñòèìèì äîêàçîì ïî-
êàçàííÿ ³ç ÷óæèõ ñë³â, ÿêùî âîíè äàþòüñÿ ñë³ä÷èì, ïðîêóðîðîì, ñï³âðîá³òíèêîì
îïåðàòèâíîãî ï³äðîçä³ëó àáî ³íøîþ îñîáîþ ùîäî ïîÿñíåíü îñ³á, íàäàíèõ ñë³ä÷îìó,
ïðîêóðîðó, àáî ñï³âðîá³òíèêó îïåðàòèâíîãî ï³äðîçä³ëó ï³ä ÷àñ çä³éñíåííÿ íèì
êðèì³íàëüíîãî ïðîâàäæåííÿ.

Âàðòî çàçíà÷èòè, ùî öå ïîëîæåííÿ º îñîáëèâ³ñòþ â³ò÷èçíÿíîãî êðèì³íàëüíîãî
ïðîöåñóàëüíîãî çàêîíîäàâñòâà, îñê³ëüêè â ïîëîæåííÿõ ÊÏÊ Óêðà¿íè â³ä 1960
ðîêó áóëà â³äñóòíÿ çàáîðîíà ùîäî îòðèìàííÿ ïîêàçàíü ïðîêóðîðà, ñï³âðîá³òíèêà
îïåðàòèâíîãî ï³äðîçä³ëó àáî â³ä ³íøî¿ îñîáè ñòîñîâíî ïîÿñíåíü îñ³á, íàäàíèõ ¿ì
ï³ä ÷àñ çä³éñíåííÿ íèìè êðèì³íàëüíîãî ïðîâàäæåííÿ. Çàïðîâàäæåííÿ òàêî¿ çàáî-
ðîíè â ÊÏÊ Óêðà¿íè â³ä 2012 ðîêó îáóìîâëåíî â³äíåñåííÿì öèõ ó÷àñíèê³â êðè-
ì³íàëüíîãî ïðîöåñó äî ñòîðîíè îáâèíóâà÷åííÿ, ÿê³ ìîæóòü ìàòè çàö³êàâëåí³ñòü ó
êðèì³íàëüíîìó ïðîâàäæåíí³.

Íàðàç³, íåçâàæàþ÷è íà ïðÿìó çàáîðîíó â ÊÏÊ Óêðà¿íè ùîäî âèêîðèñòàííÿ
ïîêàçàíü ç ÷óæèõ ñë³â, íàäàíèõ ñë³ä÷èì, ïðîêóðîðîì, ñï³âðîá³òíèêîì îïåðàòèâíîãî
ï³äðîçä³ëó àáî ³íøîþ îñîáîþ ñòîñîâíî ïîÿñíåíü îñ³á, íàäàíèõ ¿ì ï³ä ÷àñ çä³éñíåííÿ
íèìè êðèì³íàëüíîãî ïðîâàäæåííÿ, ó ñóäîâ³é ïðàêòèö³ íàÿâí³ âèïàäêè ¿¿ íåäîòðè-
ìàííÿ. Òàê, îäí³ ñóäè ïåðøî¿ ³íñòàíö³¿ âèçíàþòü äîïóñòèìèìè ³ âèêîðèñòîâóþòü
ó âèðîêàõ íà ï³äòâåðäæåííÿ âèíóâàòîñò³ îáâèíóâà÷åíîãî ïîêàçàííÿ, îòðèìàí³
ñï³âðîá³òíèêîì îïåðàòèâíîãî ï³äðîçä³ëó ç éîãî ïîÿñíåíü ï³ä ÷àñ äîñóäîâîãî
ðîçñë³äóâàííÿ [9]. ²íø³ ñóäè îòîòîæíþþòü ïîêàçàííÿ ç ÷óæèõ ñë³â, íàäàíèõ ñë³ä-
÷èì, ïðîêóðîðîì, ñï³âðîá³òíèêîì îïåðàòèâíîãî ï³äðîçä³ëó àáî ³íøîþ îñîáîþ
ñòîñîâíî ïîÿñíåíü îñ³á, íàäàíèõ ¿ì ï³ä ÷àñ çä³éñíåííÿ íèìè êðèì³íàëüíîãî ïðîâàä-
æåííÿ ç ïîêàçàííÿìè, ÿê³ íàäàþòüñÿ ï³ä ÷àñ ñóäîâîãî ðîçãëÿäó ñë³ä÷èì, ïðîêóðî-
ðîì, ñï³âðîá³òíèêîì îïåðàòèâíîãî ï³äðîçä³ëó ÿê ñâ³äêîì ùîäî îáñòàâèí êðèì³íàëü-
íîãî ïðîâàäæåííÿ. Íàïðèêëàä, Âîëèíñüêèé àïåëÿö³éíèé ñóä, êåðóþ÷èñü íîðìîþ
÷. 7 ñò. 97 ÊÏÊ Óêðà¿íè, âèçíàâ íåäîïóñòèìèì äîêàç ïîêàçàííÿ ñâ³äê³â ÎÑÎÁÀ_6
òà ÎÑÎÁÀ_7, ÿê³ º ïðàö³âíèêàìè ïîë³ö³¿ [10]. Ó ïîäàëüøîìó Âåðõîâíèé ñóä
ñêàñóâàâ öå ð³øåííÿ ñóäó, çâåðíóâøè óâàãó, ùî ö³ ñâ³äêè º ³íñïåêòîðàìè ïàòðóëüíî¿
ïîë³ö³¿, ÿê³ áåçïîñåðåäíüî áà÷èëè ïîòåðï³ëîãî ï³ñëÿ íàïàäó, çä³éñíþâàëè çàõîäè
ç³ âñòàíîâëåííÿ òà ðîçøóêó íàïàäíèêà. Â³äïîâ³äíî, ö³ ïðàö³âíèêè ïîë³ö³¿ ÿê ñâ³ä-
êè ïîâ³äîìèëè ³íôîðìàö³þ, ÿêó ñïðèéìàëè áåçïîñåðåäíüî [11]. Îòæå, ï³ä ÷àñ
ïðèéíÿòòÿ ñóäîì ð³øåííÿ ïðî äîïóñòèì³ñòü äîêàçó ïîêàçàíü ç³ ñë³â ïðàö³âíèê³â
ïîë³ö³¿ ñóä ïîâèíåí ç’ÿñóâàòè, ÷è º âîíè ïîêàçàííÿìè ç ÷óæèõ ñë³â, ÷è âîíè º
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³íôîðìàö³ºþ, ÿêó ïðàö³âíèêè ïîë³ö³¿ îòðèìàëè ÿê î÷åâèäö³ ï³ä ÷àñ çä³éñíåííÿ
çàõîä³â íà ì³ñö³ ïîä³¿, òîáòî º íîñ³ºì ³íôîðìàö³¿, ÿêó ñïðèéìàëè áåçïîñåðåäíüî.

Ï³äñóìîâóþ÷è âèêëàäåíå âèùå, ââàæàºìî çà íåîáõ³äíå çâåðíóòè óâàãó íà òå,
ùî íàðàç³ â Óêðà¿í³ ïðàâîâå ðåãóëþâàííÿ ³íñòèòóòó ïîêàçàíü ç ÷óæèõ ñë³â ó
êðèì³íàëüíîìó ïðîâàäæåíí³ ìàº ïåâí³ íåäîë³êè. Çîêðåìà, ó ÊÏÊ Óêðà¿íè íå
âèçíà÷åíî êîëî îñ³á, ÿê³ ìîæóòü íàäàâàòè òàê³ ïîêàçàííÿ; íåäîñêîíàëèì º ïåðåë³ê
âèïàäê³â, ÿê³ óíåìîæëèâëþþòü äîïèò ïåðøîäæåðåëà ³íôîðìàö³¿ òîùî. Êð³ì òîãî,
àíàë³ç â³ò÷èçíÿíî¿ ñóäîâî¿ ïðàêòèêè âêàçóº íà â³äñóòí³ñòü ºäèíîãî ï³äõîäó ùîäî
âèêîðèñòàííÿ ñóäàìè ïîêàçàíü ç ÷óæèõ ñë³â òà âèçíàííÿ ¿õ äîïóñòèìèì äîêàçîì
ó êðèì³íàëüíîìó ïðîâàäæåíí³. Ó çâ’ÿçêó ç öèì, ñóää³ íà âëàñíèé ðîçñóä âèð³øóþòü
öå ïèòàííÿ, ùî íåð³äêî ïðèçâîäèòü äî ïðîòèð³÷÷ÿ ñóäîâèõ ð³øåíü â ³äåíòè÷íèõ
ñèòóàö³ÿõ. Óñå öå âêàçóº íà íåîáõ³äí³ñòü âíåñåííÿ çì³í äî ÷èííîãî çàêîíîäàâñòâà.
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HEARSAY EVIDENCE IN CRIMINAL PROCEEDINGS:
PROBLEMS OF DOMESTIC THEORY AND PRACTICE

The article is devoted to the study of some legal problems of the domestic theory
and practice of admitting hearsay evidence in criminal proceedings. Legal norms
regulating the institute of hearsay evidence are analyzed in order to identify conflicts
and inconsistencies.

One of the violations of domestic legal regulation is the attribution of hearsay
to admissible evidence in criminal proceedings, which is a vague definition of the
range of persons who can testify in other people’s cases. In particular, the legislation
did not at all suggest that any order of appearance should occur with other people’s
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words from minors or minors. In order to possibly cover the scope of the list of
persons who can provide sentences with foreign words, categories such as minors and
minors. At the same time, before revealing such traces, the investigator, interrogator,
prosecutor or judge must pay attention to the level of mental development of such a
person. When determining the level of development of other socio-psychological
features of the face of a minor – a psychological examination, it is necessary to
determine the level of development of other socio-psychological features of the face of
a minor. The production corresponds to the conclusion confirming the presence of an
extremely high degree.

Currently, debatable is the third part of Article 97 of the CPC of Ukraine, in
which the legislator lists the cases in which the court has the right to recognize the
impossibility of interrogating the person who gave the primary explanations. Attention
is focused on the need to expand the list of cases in which the court has the right to
recognize as impossible the interrogation of the person who provided the initial
explanations. Proposed to include the inability to appear in court and testify because
of fear or danger to her life, health, or liberty.

The necessity of improving the second part of Article 97 of the Code of Criminal
Procedure of the Russian Federation is substantiated, which provides the court with
the right to recognize hearsay testimony as admissible evidence, regardless of the
possibility of interrogating the person who provided the primary explanations.

Keywords:  hearsay evidence, admissibility, exceptional cases, interrogation of
a person, witness.
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